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January 16, 1989

Marthe L. Orr, M ¥, RN,
Executive Director

New York State Nurses Association
The Centar for Nursing

2113 Western Avenue

Guilderiand, New York, 12084

Desr Ms. O

This responds to Wendy Burbank's December 16, 1988, letter about "the legality

¢f continuing to require the registration fee for participation in Voting Body sessions
so that the Bosrd may consider this issue in conjunction with establishment of

lees”,

Since your Associgtion is a "labor organization” within the meaning of the
United States Labor-Menzgement Reporting and Disclosure Act of 1959 (i.e.,
Langrum-~Griffin Act [herein "LMRDA™)]), and & not-for-profit corporation,
incorpocated under New York Not-for-Profit Cocporation Law [herein "NPCL"),
the status of the registration fee will be considered under each statute,

LMRDA

LMRDA Title I establishes a "Bill of Rights for Members of Labor Organizations”,
which, in section 101, provides”

Equal Rights

{1}  Bvery member of a labor organizstion shall have equal rights and
privileges within such crganization to nominate candidates, to
vote in etections or referendums of the labor organization, 10 attend
membership meetings, and to participate in the deliberations and
voting upon the business of such meetings, subject to reasonable
rules and regulations in such organization’s constitution and bylaws.

{2)

(3)

Fraedom of speech and assembly

Dues, Initiation Pees and Assessments

(B) in the case of a lavor organization, other than a lecal labor

Every racmber of any lsbor orgenization shall have the right (o
meet and assemble freoely with other members; and to oxpress

any views, arguments, or opinions; and to express at meetings

of the labor organization his views, upon candidates in an election
of the labor organization or upon any business properly before the
meeting, subject to the organization's established and reasonable
rules pertaining to the conduct of meetings: Provided, That nothing
herein shall be construed to impair the right of 8 iebor organization
to adopt and enforce reasonable rules as to the responsibility of
every member toward the organization as an institution and to

his refraining from conduct that would interfere with its performance
of its legal or contractual obligations.

Except in the cose of a federation of nationsl or internationsl labor
organizations, the rates of dues and initiation fees payble by members
of any labor organization in effect on the dnte of enactment of

this Act shall not be increased, and rio zeneral or special assessment
shall be levied upon such members, except

(A} in the cuse of a local organization, (i) by majority vote by
secret ballot of the members in good standiny voting at a
general or special membership meeting, after reasonable
notice of the intention to vote upon such question, or {ii}
by majority vote of the members in good standing voting
in a membership referendury conducted by secret ballot:
or

organization or a feceration of nationsl 6 internstichal iabor
organizations, (i) by majority vote of the delerates veling

at & regulur convention, or at 2 special convention of suth

Jabor arganization held upon not less than thirty dayvs' wriiten
notice to the principal office of each local or constituent

labor orzanization eatitled 1o such notice, or (il by majorits
vote of the members in good standing of such labor oManization
voting inn a4 membership referendum conducted by secret hajini,
or (iii) by majority vote of the members of i exeentive

board or similar governing body of such labor argsnization,
pursuant to express authoritly contained in the constitulion

and bylaws of such labor organization: Provided, Thet such
action on the part of the executive hoard or sirniar poveraing
bady shall be effective ondy until the noext resular canvention

of such labor rranization.



Protection of the Right to Sue

(4)  No labor crganization shall limit the right of any member thereo!
to institute an actinn in any court, or in a proceeding before any
administrative agency, irrespectivc of whether or not the labor
arganization or its officers are named as defendants or respondents
in such action or proceading, or the right of any member of & labor
organization to appear as a witness in any judicial, administrative,
or legislative proceeding, or to petiilon any legislature or to communicate
with any legislators Provided, That any such member may be required
to exhaust reasonable Liearing procedures (but not to exceed a four-
month lnpse of time) within such orgnnization, before instituting
legal or administrative proceedings against such organizations
or any officer thereof: And provided further, That no interested
emplayer or employer assaciation shall dircctly or indirectly finance.
encourage, or participate in, except as a party, any such action,
proceeding, appearance, or petition.

Safeguards Against Improper Disciplinary Action

(5 No momber of any labor organization may be fined, suspended,
expelled, or otherwise disciplined except for nonpavment of dues
,. by such orrsnization or by any officer thereof unless such member
. hes been {A) sorved with written specific charges: (B) given a reasonable
time to prepare his defense: {C) afforded a full and fair hearing.

Further, section 182 provides that:

Any person whose rights secured by the provisions of this title have been
infringed by any violation of this title may bring a civil action in a district
court of the United States for such relief lincluding injunctions) as may
be appropriate. Any such action agninst a labor organization shall be
brought in the district court of the United States for the district where
the alleged violation occurred. or where the principal office of such labor

organization is located.
As far as labor orr-anization elections are concerned. section 401 sayvs:

{a} Every national or international labor orqanization except a federation
of national or international labor orzanizations, shall elect its officers
not loss often that once every five vears either by secret ballot
among the members in zaod standing or at o convention of delexates
chosen by secret dallot.

=

() Lvery local lubor organization shall elect its officers not less than
once every three vears by secret ballot among the members in
good standing.

t:?ésmr:_ the registration {ee only applies to your Association's annual membership
meeting and the business transacted therein, the questions to be considered )
involve changes in Association membership dues and other Association business
{hu} 15 transacted at the anual meeting. I will not consider election of Association
afficers since that is accormplished by a mail ballot among all Association N
members, pursidant to LMRDA section 401. '

Dues

In the case of a "local labor organization”, which applies to the Association,
the prpcedures for increases in dues are statutorily mandated in section 1U13NAK
by majority vote by secret hallot of the "members in good standinz” voting |
ata reneral or special membership ineeting”, or by majority vote i}n & secret
i.?ml ballot among all "members in good standing", which section 3{o} defines

1s:

"Member" or "member in good standing”, when used in refercnce to a

labor organization, includes any person who has fulfilled the requirements
fqr membership in such organization, and who neither has voluntaril:
withdrawn from membership nor has been expelled or suspended from
membership after appropriate proceedings consistent with lawful provisions
of the constitution and bylaws of such organization. ~

Thus, & "member in good standing” has an absolute right to vote for & labor
organization dues increase that is submitted for approval at tre organizution’s
general or special membership riceting; and any requiremen? that conditions
that rizht to vote on payment of a registration fee for the meeting would not
survive a legal challenge under LMRDA secticn 102.

I.f a court fmd.s that such a lqgal challenge is valid, the remedy would be 1o
void the dues merease vote, i.e.. roll back the dues to the previous jevid, retraac e
to when the increase occurred.

Accordingly, whenever vour Association conducts an on-site seore! balled
vote for a dues increase, any member must have the fight to vote, regardiess
of whether the rember is registercd at the convention. ‘

ey
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Voling Body Sessions

As noted above, LAMRDA section 101a){1) guarantees that every labor organization
member shall have the right to "attend membership meetings, and to parilic*ipm@

in the deliberations and voting upon the business of such méetinm". Howe%w
these rights, unlike the right to vote on a dues increase, are subject to rez;saﬁa;btr»
rules and regulations in such organization's constitution and bylaws™. o

'I‘hm:_c rights reflect n legislative determination that labor organization members
should be assured of the right to speak and fully participate in the operation »
of ‘:h?ir labor organization. In Steelworkers v. Sadiowski, 457 U.5. 102 {198%)
the United States Supreme Court described the purpose of section 101{a}2), h

which: protects i member’s right of free speech and ussembly. which also relates
to the purpose of section 101{a)(1): ~

This history reveals that Congress modelled Title 1 after the Bill of Richts
and that the legislators intended §101{a)(2) to restate a principal First
Amendment value - the right to speak one's mind without fear of rebrisa).
However, there is absolutely no indication that Congress intended the
scope of §:01{a}2) 1o be identical to the scope of the First Amendment.
Rather, Congress’ decision to include a proviso covering "reasonabie”
f’“’*“’? refutes that preposition. First Amendment fz-eedgms may not'ho
infringed ahsent a compelling governmental interest. Even thén, z‘mz"ﬂ
sovernment regulation must be carefully tailored, so that rights are not
reedlessly imprired,  Brown v. lartlage, us., (‘1 982).  Union
rules. by contrast, are valid under §101(a){3 so leng as they e re

they are reasonable;
v k. . . § . . . 2 < *
they need not pass the stringent tests applied in the First Amendment

contexi.

rst
interest protected by the

To cifate;'mine whether & union rule is vaiid under the statute, we fi
consicer whether the rule interferes with an :

first .&‘i{:xﬁ:‘tmn of $101{aX2). If it does, we then determine whether the
rule i “reasonable” and thus sheltered by the proviso to §101{a)(2). In

eonducting these ineniries, wo find suidance i the nalia: ;

e LARIA in *"":"mﬂ;'ﬂ “ : " if n;sr} g~i!iﬁ1{1¥}C(? in dzs{‘polscms that underly

it o ool i itle Tin m’nnrrulm‘a First Amendment principles
Ay be hie ;}} al althoush they are not controlling,  We must look to the

objectives Concress sought to achieve, and avoic "placing great emphasis

upon close construction of the words,” Wirtz v. Local 15’3b Glass S“ottl\eh

Blowers Ass'h, 389 11.S. 463, 468 & n. 8,67 LRR) 2129 (19238) (éxiolinc'

Cox. Internal Affairs of Labor Unions Under the Labor Reform Act o;l

E%g, 38 Mich. L. Rev. 819, 852 (1950): Hall v. Cole. 4if U.S. 1,11 &

i i{, 83 LRRM 2177 {1973). The critical question is whether a rule that

partially interferes with a protected interest is nevertheless reasonably

related to the protection of the organization as an institution. ’

/jéA/v PN

» -

the member’s access to voting body sessions, the reviewing court would use
a two-purt test,  The first part is whether the registration {ee requirement
infringes on a right protected by section 181{a)(1). If so, only then is the second
part of the inquiry reached: is the rule reasonable? In determining reasonableness,
the court will "balance the undemocratic effects of the rule against the interests

of protecting the union organization as an institution" {Steelworkers v. Sadlowskil.

Thus, if o member challenges the registration fee on the basis that it limits

Since there is no reported case involving the validity of an annual meeting
registration fee, I would assume that the challenging member would argue

that being obligated to pay a fee to exercise his or her voting body membership
rights is, in effect, a restriction on those rights; the fee somehow discourages
members from attending the annual meeting. Your Association would respond
by asserting that (1) as a professional assccintion, the annual canvention covers
a multitute of professional activities and the fec is needed te defray the cost
of those activities plus the materials that are distributed, (2} the fee has historically
been charged without objection, (3) such fees are common amony almast all
professional associations, (4) it does not discourage anyone f{rom attending

the convention and (5) being a professional association, the members need

the voluminous materials for intelligent participation. If the reviewing court
finds the imposition of the fee to be unrensonable, it could nullifv whatever
action was taken at the meeting.

Alternatives to avoid this problem are (1) permit all members 1o attend the
convention without paying the registration fee, but charge a fee for all the
materials, (2) establish a dual badge system; those who pay the fee can attend
all voting body and other sessions; those who do not can only attend the veling
body sessions and (3) permit all members to attend the voling body sessions,
without fee and impose separate, individual fees for every other activity that

a member seeks to attend.

NPCL

Yt

Unlike the LXRDA, the NPCL does not rontain anv detuiled "Rill of Rignte
for not-for-profit corporation members, nor does 1t even address the auestion
of a dues increase, It merelv states, i section §ijt:

{a) Meetings of members may be held at such place. within or withont
this state. as may be {ixed or under the by-laws or, if not <o fixen,
at the office of the corporztion in this state.

e tion

(b} A meeting of the members shall be held annually lor 12
of directors and the transaction of sther busmess an a anled lixes
or under the by-laws.

2]

N




Further, section B2, Concorfing corparale DL isws, sayvs:

(N The by-iaws may centain any grovivion relatiag 1o the business
of the carporation, the condurt of ity affairs, its rights or powers
or the rights or powers of its members, directors or officers, not
inconsistent with this chapter or any other statute of this state
of the incorporate certificate,

Your Associazions bylaws provide for voting bodv registention m Article Nill

section X, and give each member the righl o attend and vole at mecetings

"in accordance wiath estadlished poliey” in Article X1V, section 2. A\ member

challenging the registration fee under the NPCL would have to show that the -
bylaws' provisions wvere unlawful, because they somehow deprive or restrict '
a member’s voling rights.  Since there is no reported cese under the NPCL

regurding the validity of a registration fee, the reviewing court would, in all

probability, follow a "reasonableness™ test, but give your Association far more

latitude than under the LMRDA. because of the absence of any "Bill of Rights”

provision in the NPCL. The NPCL. as a matter of its fundamental purpose,

cives vide latitude to o not-for-nrofit corporation in establishing its own bhylaws, .
policies and procedures. ‘

If vou have a question aboit any of this, please call me.

Sincerely, o /
/ ! / ‘o . A X
r - EE PN

[P g

/- :
Richard J. Silher
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Januvary 16, 1989

Martha L. Orr, M.N., R.N.
Executive Director

New York State Nurses Association
The Center for Nursing

2113 Western Avenue

Guifderland, New York, 12084

Dear Ms. Grn:

This responds to Wengy Burbank's December 16, 1988, letter about "the legality
of continuing to require the registration fee for participation in Voting Body sessions

;o u:at the Board may consider this issue in conjunction with establishment of
ees”,

Since your Association is & "abor organization” within the meanin

United States Labor-Meanagement Reporting and Disclosure Act ot‘g l%tsgh(?.e.
Lendrum-Griffin Act {herein "LMRDA")), and a not-for-profit corporatior?.-:
incorperated under New York Not-for-Profit Corporation Law [herein "NPCL"J
the status of the registration fee will be considered under each statute. '

LMRDA

LM;R.DA Title I establishes 8 "Bill of Rights for
which, in section 101, provides”

Equal Rights

(1) Every member of g labor erganization shall have equal rights and
privileges Within such organization to nominate candidates, to
vote in elections or referendums of the labor organizstion, to attend

Members of Labor Organizations”,

membership meetings, snd 1o participate in the deliberations and

» such meerings, subject 1o reasonable
1ons 1n such organi2ation’s constitution and byvlaws.

voting upon the business of
rules gnd regulat

| 664 (Pwions

Freedom of speech and assembly

{7} Every member of any labor erganization shall have the right to
meet and assembla freely with other members; and to express
any views, arguments, or opinions; and to express at meetings
af the labor organization his views, upon candidates in an election
of the labor organization or upon any business properly before the
meeting, subject to the organization's established and reasonable
rules pertaining to the conduct of meetings: Provided, That nothing
herein shall be construed to impair the right of a labor organization
to adopt and enforce reasonable rules as to the responsibility of
every member toward the organization as an institution and to
his refraining from conduct that would interfere with its performance
of its legal or contractual obligntions.

Dues, Initintion Pees and Assessments

{3) Except in the case of a federation of national or internationel labor
argenizations, the rates of dues and initiation fees payble by members
of any labor organization in effect on the dnte of enactment of
this Act shall not be increased, and no genernl or special assessment
shall be levied upon such members, except

(A) in the cuse of 4 local organization, (i) by majority vole by
secret ballot of the members in good standing voting at n
genera] or specigl membership raeeting, after reasonnble
notice of the intention to vote upon such question, or (i)
by majority vote of the members in good standing voting
in a membership referendurn conducted by secret bajlot:
or

{B) in the cuse of o labor organization, other than a locsl labor
organization or a federation of natiensl or interontional jabor
organizations. (i) by majority vote of the delenates voting
at s regular convention. or a1t a special convention of such
labor orzanization held upon not less than thirty davs’ written
notice to the principal office of oach Ioenl or constituent
labor orzanization entitled to such notice, or {i1) by majority
vote of the members in good standing of such lnbor arganization
voting in a membership referendum conducted by secret dalint,
or {iii) by majority vote of the members of the exacutive
board or similar governing body of such labor organization,
pursuant {0 express authority contained in the comtituton
and byvlaws of such lzbor organization: Provided, That such
action on the part of the executive hoard or simiiar peversins
bady sihail be effective aniy anlil the next revular convention

of such lebor arranization,



Protection of the Hight to Sue

{4 Ne jobor erganization shall limit the right of any member thereof
to institute an actien in any court, or in a proceeding before any
administrative agency, irrespective of whether or not the labor
organization or its officers are nomed as defendants or respondents

in such action or proceeding, or the right of any member of a lobor
arganization Lo appear as a witness in any judicial, administrative,

or legislative proceeding, or to petition any legislature or to communicate
with anv lerislator: Provided, That any such member may be required

to exhaust reasonable hearing procedures {but not to exceced a four-

montit lapse of time} within such organization, before instituting

tegal or administrotive proceedings ageinst such organizations

or any officer thereof: And provided further, That no intercsted
employer or emplover association shall directly or indirectly finance.
encourage, or participate in, except as a party, any such action,
proceeding. appearance, or petition.

Safeguards Against Improper Disciplinary Action

(5] No member of zny labor organization may be fined, suspended,
expelled, or otherwise disciplined except for nonpavment of dues
by such orranization or by any officer thereof unless such member
has been (A) served with written specific charges; (3) given a reasonable
time to prepare his defense: (C) afforded a full and fair hearing.

Further, section 102 provides that:

Any person whose rights secured by the provisions of this title have been
infringed by anv vialation of this title may oring a civil action in a district
court of the United States for such relief {including injunctions) as mayv

be appropriate.  Any such action against & lador organization shall be
brought in the district court of the United States for the district where
the alleged violation accurred. or where the principal office of such labor
organizetion is located.

As far as labor orcunization elections are concerned, section 401 says:

ta) Every national or international labor orranization except a federation
N of national or international labor organizations, shall elect its officers
S not less often that once every [ive vears either by secret ballot
among the mombers in good standing or at a convention of delegntes
chosen by xecrel hallol.

{13} Every locul labor organization shall elect its officers not less than
once every theee years by secret ballot among the members in
good standing.

Since the registration fee only applies to your Association's annual membership
meeting and the business transacted therein, the questions to be considered

tivolve changes in Association membership dues and other Association business
that is transacted at the anual meeting. I will not consider election of Association
officers since that is accomplished by a mail ballot among all Association
members, pursusnt to LMRDA section 401,

Dues

In the case of a "local labor organization”, which upplics to the Association.

the procedures for increases in dues are statutorilv mandated in section 101{3¥ Ak
by majority vote by secret ballot of the "members in good standing” voting

4t a general or special membership meeting®, or by majority vote in 2 secrat

rail ballot among all "members in good standing”, which section 3{o) defines

thase

"iMember" or "member in good standing™, when used in reference 1o a

labor organization, includes any person who has fulfilled the requircrients
for membership in such organization, and who neither has voluntarit:
withdrawn from membership nor has been expelled or suspended from
mermbership after appropriate proceedings consistent with lawiul provisions
of the constitution and bylaws of such organization.

Thus, a "member in good standing" has an absolute right to vote for & labor
organization dues increase that is submitted for approval sl the orzanization’s
general or special membership meeting; and any requirement that conditinns
that right to vote on payment of a registration fee for the meeting would not
survive a legal challenge under LMRDA section 102,

Ifg court fmd§ that such lggnf challenge is valid, the remedy woule be 1a
void the dues increase vate, i.e., roli back the dues to the PrOVIGuUS Lovel, relrand tiy

&
to when the increase occurred.

Accordingly, whenever vour Association conducts an on-site secret baliat
vote for a dues increase, any member must have the right 1o vote, ~eearcless
of whether the member is rezistered at the convention.



Votinr Body Sessions
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Thus, if a mermber challenges the registration fee on the basis that it limits
the member’s aceess (o voting body sessions, the reviewing court would use
a two-part test. The first part is whether the registration {ee vequirement
infringes on a right protected by section 101(a)(1). If so, only then is the second
part of the inguiry reached: is the rule reasonable? In determining reasonablenass,
the court will "balance the undemocratic effects of the rule against the interests
of pretecting the union organization as an institution” [Steelworkers v. Sadlowskil.

Since there is no reported case involving the validity of an annual meeting
registration fee, | would assume that the challenging member would argue

that being obligated to pay a fee to exercise his or her voting body membership
rights is, in affect, u restriction on those rights: the {ee somehow discourages
merabers {rom attending the annual meeting.  Your Association would respond
by asserting that (1) as a professional association, the annual convention covers
a multitute of professional activities and the fee is needed to defray the cost
of those activities plus the materials that are distributed, (2) the {ee has historicnlly
been charged without objection, (3) such fees are common among almost all
professional asscciations, (4) it does not discourage anyone from attending

the convention and (3) being a professional association, the members need

the voluminous materials for intelligent participation. If the reviewing court
finds the imposition of the fee to be unreasonable, it could nullify whatever

action was taken at the meeting.

Alternatives to avoid this problem are (1) permit all members to attend the
convention without paving the registration fee, but charge a fee for all the
materials, (2) establish a dual badge system; those who pay the fes can attend
all voting body and other sessions; those who do not can only attend the voling
body sessions and (3) permit all members to attend the voting body sessions.
without fee and impose separate, individual fces for every other activity that
a member seeks to attend.

NPCL

Unlike the LMRDA, the NPCL does not contain any detailed "Bill of Rights”
for not~for-profit corporation members, nor does it even addrass the question
of a dues increase. It merely states. in section $03:
(a) Meetings of members may be held at such place, within ar withow
this state, as may be fixed or under the by-laws or. il not =0 fixed,
at the office of the corporation in this state.

(b) A meeting of the members shall be held annuaily {or the election
of directors and the transaction of olher husiness an 2 dgled Jiven
or under the by-laws.,



Further, section 602, concerfing corperale bviaws, says:

The by-laws may contaln anv provision relating to the business
of the corporation, the conduct of its affairs. its rights or powers
or the rights ar powers of its members, directors or officers, not
inconsistent with this chapter or any other statute of this state
or the incorporate certificate.

Your Association's bylaws provide for voting body registration in Article NI,
section 2, and give each member the right to attend and vote at meetings

"in accordance with established pelicy”. in Article XIV, section 2. .\ member
challenging the registration fee under the NPCL would have te show that the
bylaws' provisions were unlawful. because thev somehow deprive or restrict

a member's voting rights.  Since there is no reported ecase under the NPCL
regarding the validity of a registration fee, the reviewing court would, in all
probability, fellow a "reasonableness”™ test. but give vour Association far more
latitude than under the LMRDA, because of the absence of any "Bill of Rights"”
provision in the NPCL. The NPCL, as a matter of its fundamental purpose.
gives wide latitude to a not-for-profit corporation in establishing its own byluws.
policies and procedures.

If vou have a question about anv of this, please call me.

Sincerely,
/ ! / 7’y

~’

PRV
Richard J. Silher
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