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UNITED STATES COURT CF APPIALS
SZCOND cirCUIT
N g it : . ‘ Unitin Gvares CourtHoyse
Martha L. Orr, MN, RN DT gt e AR AN Constituent of The American , ) N‘m&“:‘:‘;ﬁ, (212) 791-0133
Executive Director ik ‘;. HH; "" (i » Murses Association s BLAINE B. GOLDSMITH
FEPIR it . : Cork

NEW YORK STATE NURSES ASSOCIATION

9th November, 1938
2113 Western Avenue, Guilderland, N.Y. 12084, (518) 455-5371

November 9, 1988

O Board of Dirsctors
PROM: Martha L. Orr, Executive Director

RE : HIGHLAND BOSP V HIXB

It is with very great pleasure that I enclose for your informa- ” . . AR
ticn a copy of the November 9, 1988 decision of the United States Docket Noslr 88-4081- 88-A093
Court of appeals Second Circuit in the case of Highland Hospital

versus the MNational Labor Relations Beard. By this decision,
Highland Hospital's petition to set aside the NLRB's order re-

guiring the Hospital to execute the collective bargaining agreoce- P : -
ment with NYSNA 18 denied, and the NLRB's cross-petition for s The caurt has rendered 4 decision in the above-antitled case.

- oy preea . _ The decision of the district court has been
enforcement of its order is granted. N Petition to eat aside respondent's order DENIED; rupomltn:',t cross~petitiose
emen ished signed opinoin filed.

. Judge Newman's opinion is clear, ccncise and un- s ;:: mf:r;uadt granted by publishe or
t‘rs confirmation that NYSNA's structure effectively R fmen ’
z llestive bargsining activity from supervisor B '

T Y _ e R A copy of the opinion will be mailed o you. Additional
ne decision and the cpinion are excellent, and right S copies of the opinion may be obtained from this office in

% accordance with §0.17{7) of the rules of this cour: supplementing
aff and I are extremely pleased. & the Federal Rules of Appellate Procedure.
“nfqiu;Ziga?éf ;iifcgiiiglgzrgilﬁﬁig " : Judgment has been entered today and a nmandate will {ssue only 2o
ability to preserve the right of SR the District Court in accordance with Rule 41 ¢f the Pederal

weir choice. ’ ERE Rules of Appeilate Procedures.

Gantlemen:

[

v
8y foa
't

N

¢

3

bt {3
¥ =

o
1 D
£ I8 2%

3]
*h
500

fare

e (L4
f% e I i 2
et ped §0
3oL e
[ys Y]
r D0 L)

O
b

¥
3

S0

oot

rr {3 ore Iy
O X In
-0

£
'R SR ¢ e S ST
) O s
4 I TR RS
MO R0

]
00

O b
O et

o I & S AIR A2 B 7
o n
Mo
ns O W

ot

Your attention is directed to the provisicn of Rule 319 of

the Fedaral Rules of Appellate Procadure requiring the itemizad
and verified bill of coses, {f any, to be filed with proof of
service, within 14 days after entry of judgaent.

Very truly ycurs,

ZLAINE B, GOLODESMITH, Clerk
by ’
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MLO:W¥B: b
Enclicsure
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UNITED STATES COURT OF APPEALS .
Deputy Assoc. GCsn, Counsel, Perl-

FOR THE SECOND CIRGUIT | | stein, Supervisory Atty., Rational
2 Labor Relations Board, Wash., D.C.,
183, 323 - -- August Term 194g - on the brief, for respondent.

Richard J. Silber, Albang. ﬁ,Y.q
(Harder, Silber and Giilen, Aldany,
N.Y., on the brief), for (nter-
venor, )

-t

Argued: October 3, 1988 . Decided: Noveaber 9, 1988
% Docket Nos., 88-4087, 88-4093
|

L I . I O e R R . . T T S ™

HIGHLAND HOSPITAL,
i Peticioner,

Cross-Respondent, | JON 0. NEWMAN, Cireuit Judge:

Ve

H
F

fﬂATIGHAL LABOR RELATIONS BOARD,

! nn.pondent .
; Crode-Petitioner,

| NEW YORK S8TATE NURSES ASSOCIATION,
i Intervenor,

- e e & W A A @& W m W w8 W W = = o

Highland Hoepital ("Highland") petlcions for review of em 18
order of the National Labor Relations Board ("NLRB"} requiring

O W Hm N MO B (S

—adb

Highland to sign and axecute an agreed-upon collectiva bargaining

-l
-t

| agreement with the New York State Nurses Assoclacion ("NYSNA"), the
.Blforez FEINBERG, Chief Judge, NEWMAN and GARTH,* Circuit Judges.

Fetition for review of an order of the National Labor

P
[ ]

certified bargaining rapresentative of non- supsrvisory registered

nurses employed at the hospital., Highland asserts thar NYSHA ia an ”7

-t
(73]

j elacions Board requiring petiticner to execute a collective bar-

—
»

{1legal bargaining representstive under section B{a) {2) &f tha

aining agreement with the intarvenor. National Labor Relations Acc: 29 U.$.C. § 158(a)(2) (1382), because |

-
»n

Peciczion to set aside respondent's order denied; respond- lauperviaory nurses participate in NYSNA's governing struc-

-
&

| aat's cross-petition for enforcement granted. cure 1/

-
-3

Eric 8. Lamm, New York, N.Y.
(Howard G. Estock, Brian J. Clark,
ot 40Dl 5 Py, S Lt coue besases of quantions an o e ocyunisacion's sitpiii-

petitioner. i "

-
w

This marks the second time that NYSHA has baen bafare

-
«©

ity to be a legal bargaining representative. 1In an earliisr csase,

[
Q

Richard A. Cohen, Natl. Labor
Relations Board, Wash., D.C.
(Rosemary M. Collyer, Gen. Counsel,
John E. Higgine, Jr., Deputy Gen.
Counsel, Robart E. Allen, Assoc. :
Gen., Counsel, Alleen A, Armstrong, [

NLRB v. North Shore University Hospital, 724 F.2d 269 (24 Clr.

~N
-

1983) (hereafter North Shore 1), we expresssd concern about various 4

»
»

i
v-'l
e

featuras of NYSNA's general organizaticnal structure that tugg'a:ﬁéft.

N
(5]

-

{mminent dangar of supervisory influence on employee coliactiva

EX)
>

- ¥The Honorable Leonard 1. Carth of the Third Circuit, siteing by s
des{gnation. N > !

»n
L2

bargaining. The record in this case providas gudatantial evidence

»
=]

Or:ET 89, 68 AN
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1 | thet NYZNA has effectively changed its structurs to allsy the con-
for & successor contgact agreement commenced {n the apring cf 1934
2 | carns expressed in North Shore 1 and has insulatad i{ts collective
e 2 || and continued into 1983. A tentative agreement was reached (n
3 | bargaining activities from supervisor influence. Accordingly, we i
i ABEE 3 | February 1985. In March 1985, after the remand in Norch Shore I.
4 | deny Highland's petition and grant the NLRB's cross-petition for
4 || the NLRB found NYSNA to be an unlawful bargaining representative,
% | enforcemant of its order.
§iin light of this Court's North Shore I analysis, Norcth Shera
é Background
' i 8 || University Hoepiltal, 274 N.L.R.B. 1289 (1985) (hereafter Kozt
7 NYSNA ls a multi-purpose professional organization whose s ,
ST 7 || shore I1).
& | mambearchip is open to all licensed registered nurses -- supervisory | F -
& 8 In the wake of North Shore 1 and North Shore II. Highlsnd
2 || and non-supervisory -- in New York Stace, It operates a variety of ' :
9 | f{lad a motion with tha NLRB to revoke NYSNA's certification as
10 { prograns related to nursing care, One of thesa programs, thke
. 10 |l bargaining representative. On June 10, 1585, Highland withdrew ict#
11 || Economic and General Welfare Program ("EGW"), includes a collective

11 || recognition of NYSNA and refused to execute a new collective bar-

121,bargaining arm for member nan-gupervisory nurses, The collective -, |
' 12 || gaining agreement. NYSNA subasequantly filed an unfair labor prace

13 bargaining arm of & particular NYSNA unit is a Council of Nursing
13 {| tice complaint alleging refusal to bargain, and the NLRB consoli-

14 || Practitioners ("CNP"). Membership Iin a CNP is resctricted to non-

LR

14 || dated that complaint with the hospital’'s daecartificacion zotlion. .

18 || supervisory nurses employed at the particular health facility

16 || The issue before the NLRB Ln the consolidated proceeding was

18 {| invelved in collective bargaining negotiations. Ultimate bargain- .
16 || whether changes that had occurred in NYSNA's structure since North

17 § ing authority rests with the CNP. The CNP {s assistad by staff

18

Erar——

17 || Shore 11 sufficed to satisfy the scandatds'of section #{ma) 23y, For

professicnals amployed by the EGW progrzm. The EGW program staff
18 |l the reasone set forth below, we believe that the NLRB had ample

- -

18 | reporte tc tha program director who, {n turn, reports to the NYSNA w7
’ - . . 19 |l evidence upon which to conclude that NYSNA is now a legal bargain.
20 || execucive director. The executive director determines what infor-

20 || ing representative.

29 || mation, {f any, is transmitted to the thirteen-membar board of
21 Discussion

22 i directors -- NYSNA's ultcimate governing body, which {a elected by
' 22 As this Court noted in North Shore I, the sCructure of &

23 {i =he full NYSHA membership.

- ‘ﬂwﬁ_“q"mn.»

3 ’ 23 qulti- rofessional organizacion, such a&a NYSNA, brings {nto palen- E
24 A collecrzive bargaining agreement between Highland and P i ‘ &

~ . 24 !l t1ial conflict two basic policies promoted By the Natiomal Laber

| NYSNA was signed in 1983 and lasted unti{l April 1984, Negotiations §
: 25 || Relations Act. On ona hand, the Act assures employees freedom of

AD 72
(Rev.81821 gy

L



i ehoice in selacting & bargaining reprasentativae. See NLRB v. Jones

{ & Laughlin Steel Corp., 331 U.3. 416, 425-26 (1947), On the other

| hand, the Act alao meeks to prevant agents of the enp loyer from

3§duu£nnt£ng or interfering with the activities of employess' bar-

i gaining representatives. Ses NLRB v, Link-Balt Co., 31! U.S. 584,

i s88 (1941). These ostensibly complementary policles ney come into

i conflict in a melti-profesaional organization where supervisors

Shore I, supra, 724 F.2d at 272,

The NLRB's test for illegal supervisor influence is drawn

11 | from {ts ruling in Sierra Vista Hospital, Inc., 241 N.L.R.B. 631

12 q(1979). In challenging NYSNA's certification as a bargaining
13 || represencative, Highland must gshow that "'danger of a conflict of
14 | incerest {nrerfering with the collective bargaining process is

16 il clear and present.'" 1d. at 633 (quoting NLRB v. David Buttrick

18 || Co., 399 F.2d 303, 507 (1st Cir. 1968)). In North Shore I, we

17 || reaffirmed the Sierra Vists teat but held that the inquiry as to a

18 i conflict cf interast in & multi-professional organization should
19“ not be limitzed to inspection of actual bargaining units for evi-

20 || dence of demonstrated {interference. Rather, the NLRE's inquiry

21 || "oust extend to all relevant circumstances, including the governing
22 || strocture and actual practice of the crganization seeking certifi-

23 || cacion as 8 bargaining representative so far as participation by

24 ;‘gperviaors i3 concerned." North Shore 1, supra, 724 F.2d at 273.

28 | In North Shore I, this Court expressed concern aboutl

8 ]

participate actively in the group's govarning structure, See North

0O o O~ o ;W

NNNMNNN ——h -k it - b P
a »m P O B - o o N MmN -

sevaral features of NYSNA's genaral organizational srructurs: {1}

the board of directors {included suparvisors; (2) the nopinating

{ committee, which has considerable influence in selecting NYSHA

officers, was chaired by a North Shore Hospital supervisor; {3} the
EGW program staff, who advise the CNP on collactive bargaining
matters, served at the pleasure of tha board of directors; {4) 22
EGW advisory council and & rask force on NYSNA's no-strike pollcy

included supervisors as membars; (5) supervisors spoke oul aboul

union matters at membership meetings; and (6) there appeared To -1

resistance on NYSNA's part to cooparating with ezployers to insure
that section 8(a)(2) was not violated. We did not deterzine that
each of these aapaccé of the prior arrangement nscessarily astab-
1ished a violation of section 8(a)(2) but osnly cthat =he comhination
of factors then present ralsad sufficient doubts Tt warrsnl further
NLRB conaideration. We ramanded the case to the NLA3 for reccnsid- ’
aration of its grant of NYSNA's certification consiszent with this

broader inquiry.

gince our ruling in North Shore 1, there have beel

gignificant changes in NYSNA's governing struciure, 34 well &8
clarifications in the record upen which this Court basad ite prisr
decision, Although supervisors (none of whom works at Highland)
continue to sit on she NYSNA board of directors. the evidence is
now clear that the board of directors is not iaveived in, neT Can
{t interfere with, coliective bargaining matters. 1t does nol vole

on collective bargaining agreements, anc {r doen not have authorils

TRy 8B, N
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i to force a CNP to approve an agreement. The board of directors

| glgo has no direct contact with the EGW program.

The executive
director, who i{s the only one to report to the board about liabor
sctivities, does not inform the board on the par;icuiars of crgan~
izing, bargaining, or the handling of grievances.

The nominating committee, which exsrcises considerabla
{nfluence in selecting NYSNA officers and committses, does not

{nclude any Highland superviaors. Futthurmore,‘NYSNA has f{nsti-

i tuced a self-nomination procedure go that any member bypassed by

the nominating committee may still runm.

The ECW program staff serves at the pleasure of the
executive director and has no direct contact with the board of dir-
ectors. The ECW advigory council, which apparently never had any

connection to collective bargaining activities, has in any caze

been sbolished.
participation in task forcee relating to labor activities is mow

The no-strike task force has been abolished, and

limited to those eligible to be in & CNP -- thus excluding all

| supervigors, _
Bi{ghiand emphasizes that at meet{ngs of NYSNA's. general
memberstip each supervisor has a vote and voice equal to that of 2

non-gsupervisor. However, wa are not prepared to hold that this

‘genertl participatory right, which is an inherent feature of multi-

profeseional organizations, renders NYSNA an illegal bargaining

tepresentative, See Norgh Shore I, sypra, 724 F.2d at 275; NLRB v.

2;;!whlke= County Medical Center, Inc., 722 F.2d 1535, 1541 (11lth Cir.

-7 -

=)
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1984). NYSNA has enacted internal regulations to prevent super-
visors from voting on collective bargaining agreements or becoming
involved in bargaining activitius. This rastriction on supervisse
participation is a significant element in NYSNA's overall effor: to
comply with section 6(a)(2) of the National Labor Relacions Act.
Highland alsc argues that NYSNA had failed to modify i:ta
organizational structure at the time that Highland with&:;v recog-
nition on June 10, 1985, OQur review of the recozd satisfiss us
#that whi{le some minor modifications to NYSNA's structure tnok plaze
after June 10, 1985, the major substantive structural changes,

which different{ate this case from North Shore I, took piace pricr

to that datae.

Applying the substantial evidence standard to tha KLRB's
determination that NYSNA 1s a legal bargaining representstive under
section 8(a)(2), we sre satisfiad that the Board has properly

applied the Sierra Vista test within the general framevork sug-

gested by North Shore I. Accordingly, Highland's petition o se:

asida the NLRB's ordaer {s denied, and the NLRB's cross-petition for

enforcement of its order {s granted.




—

/ Section 8(s)(2) restricts agents of the employer from

1
{ntarfering with or dominating employees' bargaining represencative

{n srdar to enesure arm’'s length collective bargaining. It provides

{n pertinent part:
(a) It shall be an unfair labor practice for an
enployer -~-

(2) to dominate or {nterfere with the formation
or adminlscracion of any labor organization or
contribute financial or other support to it . . .

2
3
4
8
L
7
3
9

-
(=

| 29 U.S.C. § 158(a)(2) (1982).
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